West Africa enjoys exceptionally good climatic and ecological conditions.
I. Introduction 1. West Africa enjoys exceptionally good climatic and ecological conditions. Its coastal and maritime areas are among the richest fishing grounds in the world. These maritime waters have a high biological productivity due to the rising of deep, nutrient-rich waters at the basis of the marine food chain. This phenomenon, known as "upwelling", is caused by winds pushing the surface waters away from the land area, allowing waters from the deep ocean to rise to the surface. One of the major features of the region, from Mauritania to Cape Shilling, 1 is the abundance of fisheries resources.
2. The seven Member States of the Sub-Regional Fisheries Commission (SRFC) cover a total surface area of 1.6 million km 2 with a coastline that stretches over 3500 km. The total population of these countries is approximately 32 million inhabitants, of whom 70 per cent live near the coastal areas. Fishing is a highly important sector in these countries as it accounts for one quarter of their economic activities. It creates jobs and caters to the food and export needs of countries in the sub-region. The number of direct and indirect jobs generated by this sector is estimated at over one million with about 30 000 fishing boats and over 1000 industrial vessels, including 700 foreign vessels operating in the exclusive economic zones (EEZs) of these States as part of the fisheries agreements with the European Union, China and South Korea in particular. The estimated value of the annual catch is USD 1.5 billion while the projected volume of exports amounts to USD 350 million per year.
The fishing industry in the sub-region has been going through a crisis since 1990 due to overfishing, overexploitation by fishermen, industrial fishing companies and especially the highly disturbing incidence of illegal, unreported and unregulated fishing (IUU fishing). 3. In the International Plan of Action to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing (IPOA-IUU), the United Nations Food and Agriculture Organization (FAO) gives the following definition for IUU fishing: 3.1. Illegal fishing refers to activities: 3.1.1. conducted by national or foreign vessels in waters under the jurisdiction of a State, without the permission of that State, or in contravention of its laws and regulations; 3.1.2. conducted by vessels flying the flag of States that are parties to a relevant regional fisheries management organization but operate in contravention of the conservation and management measures adopted by that organization and by which the States are bound, or relevant provisions of the applicable international law; or 3.1.3. in violation of national laws or international obligations, including those undertaken by cooperating States to a relevant regional fisheries management organization.
3.2. Unreported fishing refers to fishing activities: 3.2.1. which have not been reported, or have been misreported, to the relevant national authority, in contravention of national laws and regulations; or 3.2.2. undertaken in the area of competence of a relevant regional fisheries management organization which have not been reported or have been misreported, in contravention of the reporting procedures of that organization.
3.3. Unregulated fishing refers to fishing activities: 3.3.1. in the area of application of a relevant regional fisheries management organization that are conducted by vessels without nationality, or by those flying the flag of a State not party to that organization, or by a fishing entity, in a manner that is not consistent with or contravenes the conservation and management measures of that organization; or 3.3.2. in areas or for fish stocks in relation to which there are no applicable conservation or management measures and where such fishing activities are conducted in a manner inconsistent with State responsibilities for the conservation of living marine resources under international law. 4. It goes without saying that such a definition is necessarily subject to change given the type of activities in question, their prolific nature and, in particular, the ingenuity of those engaged in IUU fishing.
5. Especially as technology is highly advanced, more and more surprising innovations are being developed particularly for fish detection, such as the use of aircraft and sonar in purse seine fishing and trawling. The emerging use of mid-water trawls, new fish-netting techniques, fish pumps, the generalization of the use of synthetic fibres, new freezing and fish-processing techniques, parent vessels and factory ships accompanied by many fishing vessels of lesser tonnage that rely on an extensive network of ports of convenience or natural shelters where unloading as well as repairs and crew rotations can be done 4 complete the picture. 6. It is therefore understandable that losses in Sub-Saharan Africa should amount to USD 1 billion a year. 5 The international community noted that IUU fishing is profitable to those practising it, who come from a limited number of countries.
The worldwide value of IUU catches is estimated between USD 4 billion and USD 9 billion a year, with USD 1.25 billion of this coming from the high seas and the remainder from national jurisdictions. 6 The fishing effort in the world is 100 million tons per year, of which 27 per cent are IUU catches. 7. In West Africa, the practice of IUU fishing is devastating and destructive to the marine economy and ecosystem of the region. One must see it to believe it. Vessels remain at sea for years and never call at ports in the sub-region. They conduct illegal trans shipments of their catches to other vessels, receive supplies and rotate their crews at sea.
8. IUU fishing is well organized and does not adhere to the laws or regulations of coastal States. Pirate ships develop their activities with impunity, convinced of always escaping control given that States cannot afford to establish appropriate fishery policing units and their territorial waters are not monitored.
9. The Environmental Justice Foundation (EJF) and Greenpeace conducted a survey in the region and produced an enlightening film. 8 It appears that trawling is a real disaster. Guinea is among the countries where IUU fishing is practised the most in the world. Its waters are not monitored due to a lack of means. 10. Guinea has a 12-nautical-mile territorial sea reserved for local artisanal fishing. These territorial waters are invaded by foreign trawlers that travel back by night, as of 3 am. The stories of fishermen portrayed in the film are horrifying.
11. Trawlers catch all the fish available without consideration of protected species or safety standards. They destroy the nets of local fishermen and collide with their canoes, putting their lives at risk. They use heavy nets that sweep the ocean, destroying not only marine habitat but also nurseries for juveniles, which prevents the fish from reproducing.
12. Crew are trained to sort species and select those with the highest market value. Most of the catch (almost 90 per cent) is thrown back into the sea. It is a truly horrendous sight.
13. Fishing communities are suffering. Populations along the entire West African coast live on fish, which helps to meet their protein needs. Women who have been practising the art of preserving and smoking fish for over 1000 years now see their businesses ailing. They explain that the fishermen previously brought in fish within half a day, whereas nowadays they stay several weeks at sea for very small catches, if any.
14. Each year, Guinea loses USD 110 million due to the non-payment of licence fees, as well as thousands of jobs. Out of a hundred boats inspected in 2008, more than half were engaged in IUU fishing. These vessels transship their catches by night to reefers that shuttle between Guinea and the port of convenience of Las Palmas in the Canary Islands. The film shows a refrigerated cargo ship that had travelled seven times between the Guinean coast and Las Palmas. IUU catches are mixed with legally caught stocks, making them impossible to trace. Illegally caught fish are hence found in Europe in violation of prevailing laws and regulations. For 2009-2010, out of 1300 pirate ships in the region, only 58 were detained.
15. It is therefore easy to understand why owners do not hesitate to pay as soon as their vessels are detained. These unscrupulous owners falsify the technical specifications of their vessels, a practice known as marking. They also "clone" their vessels. Photocopies of a properly established fishing licence issued for one vessel can be found on other fishing vessels with the same name. These owners also engage in reflagging to escape the control of coastal States in areas within their territorial waters.
16. In the Nouakchott Declaration on IUU fishing, sub-regional States underscore the dangers of IUU fishing and affirm their full support of the FAO IPOA-IUU and their desire to protect the waters through strict control of the fishing activities of vessels operating in the sub-region. They solemnly called on the international community to lend its support and cooperation to Member States of the SRFC in their fight against IUU fishing.
17. We shall now examine the applicable law (Section II) prior to discussing States' practice in the sub-region (Section III). States operate within the international legal framework characterized by the freedom of the high seas, and are supposed to cooperate among themselves. This legal framework is reflected in the 1982 United Nations Convention on the Law of the Sea (UNCLOS). Articles 117-120 of the Convention underline the obligation of the flag States or States whose nationals fish in areas of the high seas to cooperate with each other and with other States that have an interest in conserving and managing the living resources of the high seas. Article 118 of the Convention refers to the manner in which States should cooperate with respect to fishing on the high seas, i.e. by establishing sub-regional or regional fisheries organizations. Other international instruments reiterate that States whose vessels fish on the high seas have a duty to cooperate and establish regional fisheries organizations. 12 This means that the regime applicable to this area is a determining factor in the management of fisheries resources.
21. In the EEZ, the coastal State has sovereign rights for the purpose of exploring, exploiting, conserving and managing the natural and living resources.
13 It thus has considerable authority, but must also perform a certain number of duties.
22. The coastal State shall ensure, through proper conservation and management measures, that the maintenance of the living resources in the EEZ is not endangered by overexploitation.
14 Such measures shall also be designed to maintain or restore populations of harvested species at levels which can produce the maximum sustainable yield, as qualified by relevant environmental and economic factors, including the economic needs of coastal fishing communities and the special requirements of developing States, and taking into account fishing patterns, the interdependence of stocks and any generally recommended international minimum standards, whether subregional, regional or global. 15 In this regard, the coastal State shall determine the allowable catch of the living resources in its EEZ. 16 It shall then determine its capacity to harvest the living resources. Where it does not have the capacity to harvest the entire allowable catch, it shall, through agreements or other arrangements, give other States access to the surplus of the allowable catch, having particular regard for the situation of land-locked and geographically disadvantaged States. 25. Regarding the enforcement of the laws and regulations of the coastal State, the first paragraph of Article 73 stipulates: "The coastal State may, in the exercise of its sovereign rights to explore, exploit, conserve and manage the living resources in the exclusive economic zone, take such measures, including boarding, inspection, arrest and judicial proceedings, as may be necessary to ensure compliance with the laws and regulations adopted by it in conformity with the Convention".
26. Article 73 gives wide discretionary powers to the coastal State. There are nonetheless a set of rights and duties it has to fulfil, including the duty to promptly release arrested vessels and their crews upon the posting of reasonable bond or other security. There is hence an intrinsic link with Article 292 of the Convention, relating to the prompt release of the vessel and an example of compulsory jurisdiction. Indeed, where the authorities of a State Party have detained a vessel flying the flag of another State Party and it is alleged that the detaining State has not complied with the provisions of the Convention for the prompt release of the vessel or its crew, the vessel owner suspected of violating the legislation on fishing may ask the appropriate national tribunal for release on the basis of Article 73, paragraph 2. The matter may otherwise be brought before the International Tribunal for the Law of the Sea. However, the application for release may be made only by or on behalf of the flag State of the vessel. 27. The issue of prompt release raises complex legal questions such as: the requirement for prompt release in the Convention and forfeiture as punishment for illegal fishing, the abuse of legal process, the relationship between the requirement for prompt release and the competence of the coastal State, the "summary" procedures of the coastal State with regard to illegal fishing crimes, release as an emergency procedure, pendency of a case and so on. 18 Ibid., para.3. 19 UNCLOS, art. 62, para.4 , gives a list of 11 areas where the said laws and regulations can apply. 20 UNCLOS, art. 292, para.2.
28. As a result of their mobility, living resources should be managed on the basis of arrangements between the States directly concerned. The Convention recognizes in this regard the need for cooperation and coordination. Article 63 refers to two cases. On the one hand, where the same stock or stocks of associated species occur within the EEZs of two or more coastal States, these States shall seek, either directly or through appropriate sub-regional or regional organizations, to agree upon the measures necessary to coordinate and ensure the conservation and development of such stocks. 21 29. On the other hand, where the same stock or stocks of associated species occur both within the EEZ and in an area beyond and adjacent to the zone, the coastal State and the States fishing for such stocks in the adjacent area shall seek, either directly or through appropriate sub-regional or regional organizations, to agree upon the measures necessary for the conservation of these stocks in the adjacent area. 22 The Convention also stresses the importance of conserving the living resources of the high seas.
30. As regards the right to fish on the high seas, Article 116 of the Convention stipulates that all States have the right to their nationals engaging in fishing on the high seas, subject to: (a) their treaty obligations; (b) the rights and duties as well as the interests of coastal States provided for, inter alia, in Article 63, paragraph 2, and Articles 64-67; and (c) the provisions of the Convention relating to the conservation and management of the living resources of the high seas.
31. The Convention focuses primarily on the duty of States to adopt, with respect to their nationals, measures for the conservation of the living resources of the high seas or to cooperate with other States in taking such measures.
32. Then, States whose nationals exploit identical living resources, or different living resources in the same area, shall enter into negotiations with a view to take the measures necessary for the conservation of the living resources concerned. They shall, as appropriate, cooperate to establish sub-regional or regional fisheries organizations to this end.
33. Finally, in determining the allowable catch and establishing other conservation measures for the living resources in the high seas, States shall rely on the best scientific evidence available, the relevant environmental and economic factors, fishing patterns, the interdependence of stocks and the special needs of developing States. States shall also exchange available scientific information as well as catch and fishing effort statistics, through competent regional or international organizations.
21 UNCLOS, art. 63, para.1. 22 Ibid., para.2; see also UNCLOS, art. 61, para.2. As regards the specific provisions relating to certain species: highly migratory species (art. 64); marine mammals (art. 65); anadromous stocks (art. 66); catadromous species (art. 67); and sedentary species (art. 68). Refer to arts. 116 -120 of the Convention for fishing on the high seas.
Furthermore, States shall ensure that conservation measures and their implementation do not discriminate against the fishermen of any State.
II.A.ii
The United Nations agreement on straddling fish stocks 34. The status of straddling and highly migratory fish stocks was of great concern to the United Nations Conference on Environment and Development in 1992 (UNCED). In Chapter 17, Programme Area C of Agenda 21 adopted at this Conference, it was noted that the management of fish stocks was lacking and it was recommended to convene an inter-governmental conference under United Nations auspices with a view to promoting effective implementation of the provisions of the UNCLOS. 36. States parties to the agreement proclaim to be "seeking to address in particular the problems identified in chapter 17, programme area C, of Agenda 21 adopted by the United Nations Conference on Environment and Development, namely, that the management of high seas fisheries is inadequate in many areas and that some resources are over-utilized; noting that there are problems of: unregulated fishing, over-capitalization, excessive fleet size, vessel reflagging to escape controls, insufficiently selective gear, unreliable databases and lack of adequate cooperation between States".
The objective of the Agreement is to ensure the long-term conservation and sustainable use of stocks.
23 It applies beyond areas under national jurisdiction. 24 In this regard, States shall apply the precautionary approach widely in order to protect the living marine resources and preserve the marine environment. 37. The agreement contains elaborate provisions to ensure compliance and enforcement of measures. For example, State parties may, on account of sub-regional or regional cooperation, board and inspect fishing vessels flying the flag of another State and secure evidence of serious violation. 26 Moreover, a port State has the right and the duty to take measures, in accordance with international law, to promote the effectiveness of sub-regional, regional and global conservation and management measures. 27 38. Part V of the Agreement sets out the obligations of a State to ensure that vessels flying its flag comply with and enforce rules such that vessels do not engage in any activity that undermines the effectiveness of conservation and management measures in the high seas. A State shall authorize the use of vessels flying its flag for fishing on the high seas only where it is able to exercise effectively its responsibilities in respect of such vessels. 28 II.A.iii. FAO compliance agreement of 1993 39. The original reason that prompted the drafting and negotiation of this agreement was to address the practice of reflagging of vessels in order to avoid the application of high seas conservation and management measures. 29 In the absence of 26 Art. 21, para.11 states: "For the purposes of this article, a serious violation means: a) fishing without a valid licence, authorization or permit issued by the flag State in accordance with article 18, paragraph 3(a); b) failing to maintain accurate records of catch and catchrelated data, as required by the relevant sub-regional or regional fisheries management organization or arrangement, or serious misreporting of catch, contrary to the catch reporting requirements of such organization or arrangement; c) fishing in a closed area, fishing during a closed season or fishing without, or after attainment of, a quota established by the relevant sub-regional or regional fisheries management organization or arrangement; d) directed fishing for a stock which is subject to a moratorium or for which fishing is prohibited; e) using prohibited fishing gear; f ) falsifying or concealing the markings, identity or registration of a fishing vessel; g) concealing, tampering with or disposing of evidence relating to an investigation; h) multiple violations which together constitute a serious disregard of conservation and management measures; or i) such other violations as may be specified in procedures established by the relevant sub-regional or regional fisheries management organization or arrangement." 27 1995 Agreement, art. 23, para.1. 28 1995 Agreement, art. 18, para.3. Measures to be taken by a State in respect of vessels flying its flag shall include: "1) control of such vessels by means of fishing licences; 2) establishment of regulations concerning the terms and conditions for a licence; 3) establishment of a national record of fishing vessels authorized to fish on the high seas and provision of access to the information contained in that record on request by directly interested States; 4) requirements for marking of fishing vessels; 5) requirements for recording and timely reporting of vessel position, catch of target and non-target species; 6) requirements for verifying the catch of target and non-target species through such means as observer programmes and inspection schemes; 7) monitoring, control and surveillance of fishing operations and related activities. consensus on this issue, delegates focused on the concept of the flag States' responsibilities and the "systematic exchange of information on fishing operations on the high seas". 30 40. Regarding the responsibility of the flag State, each party shall take such measures as may be necessary to ensure that fishing vessels entitled to fly its flag do not engage in any activity that undermines the effectiveness of international conservation and management measures. 31 41. When granting a fishing licence, the Party shall ensure that it can effectively exercise its responsibilities under this agreement in respect of that fishing vessel. Furthermore, no Party shall authorize any fishing vessel previously registered in the territory of another Party that has undermined the effectiveness of international conservation and management measures to be used for fishing on the high seas, unless certain conditions have been met. 32 In addition, the agreement requires flag States to take enforcement action. 33 These measures may consist of making contravention of the provisions of this agreement an offence under national legislation. 43. It shall maintain a record of fishing vessels entitled to fly its flag and authorized to be used for fishing on the high seas. Information collected by the flag State shall be transmitted to FAO in real time. 36 Finally, Parties have a duty to cooperate through the exchange of information and by notifying the flag State when it is believed that the fishing vessel has been used for an activity that undermines the effectiveness of international conservation and management measures, under Article 5. 30 Ibid. The official wording of the agreement is: "Agreement to promote compliance with international conservation and management measures by fishing vessels on the high seas", adopted in November 1993. 50. Though the coastal State has broad powers under Article 56 and a number of rights as stipulated in Article 62, the fact remains that several major fisheries-related issues, which could possibly be niches for IUU fishing, have not been foreseen by the Convention. One need only think of the activities of support vessels engaged in bunkering and transshipment, the transportation of frozen fish by reefers or processing activities on trawlers such as filleting.
51. When these activities are conducted within the EEZ, the Convention may fall short of State practices, which together with case law attempts to find solutions to problems that have not been addressed by the Convention.
II.B. Case law 52. Case law is a means for clarifying the rights and obligations of the coastal State in the EEZ and the sovereign rights for exploration, exploitation, conservation and management of living resources as well as for enforcing these laws and regulations. at sea, the 'La Bretagne' is permitted to process groundfish species in the Gulf of St Laurent to the headed, gutted form only". 57. The first law defines a "fishing vessel" as "any vessel used, fitted or designed for the catching, processing or transporting of fish", while the word "fisheries" is understood as referring to "areas where and periods during which fishing and its related activities, particularly [. . .] packaging, transport and processing, take place". 42 58. Though most of the debate focused on the interpretation of the 1972 Agreement, the Tribunal stated that it was "obliged to also take into account any relevant rules of international law applicable between the Parties. In their oral submissions, both Parties indeed used provisions of UNCLOS as argument to support their respective views". 43 On this basis, the Tribunal undertook a description of the evolution of international law of the sea since the conclusion of the 1972 Agreement.
59. On the question regarding the extent of the coastal State's rights on fishing and related activities, the Tribunal explained that:
While it is true, as Canada has rightly observed that Article 56 of the Convention recognizes the sovereign rights of the coastal State, not only in the exploitation of natural resources but also as regards the management of these resources, it however does not seem that this management authority, that the Convention constantly associates with the idea of conservation, has precisely any other purpose than the conservation of resources; it is above all an administration function that the coastal State is considered better equipped to exercise, but which however remains a general interest function. 44 60. Regarding the exploitation of living resources provided for in Article 62 of the 1982 Convention, the Tribunal considered that this article contains both the rights and obligations of the coastal State applicable to foreign nationals exploiting living resources in the area. Even if this list is not exhaustive, it does not appear that the regulatory power of the coastal State includes the authority to regulate matters of a different nature from those described therein. In the 41 Franco-Canadian Fisheries Arbitration, above n.12, para.14. 42 A new definition of the word "processing" was incorporated in the amendment to the regulation adopted under the 62. If this case was to be brought before the Tribunal today, it is likely that it would adopt a less restrictive approach, given the practices of coastal States observed over the past 20 years.
II.B.ii. The SAIGA cases 63. In the SAIGA cases, the issue of the law applicable to bunkering at sea was put to the International Tribunal for the Law of the Sea. 47 The SAIGA was an oil tanker flying the flag of Saint Vincent and the Grenadines and was based in Dakar (Senegal). It was engaged in selling gas oil as bunker to fishing vessels off the coast of West Africa.
64. On the morning of 27 October 1997, the SAIGA, having crossed the northern maritime boundary between Guinea and Guinea Bissau, entered the EEZ of Guinea, approximately 32 nautical miles from Guinea's island of Alcatraz. It supplied gas oil to three fishing vessels on the same day: the Giuseppe Primo, the Kritt and the Eleni S.
65. On 28 October 1997, the SAIGA was arrested by Guinean Customs patrol boats in the southern limit of the EEZ of Guinea. 48 Guinea indicated that the SAIGA was engaged in smuggling activities, which constitutes an offence punishable 45 Ibid., para.52 under the Customs Code of Guinea, 49 and that detention had taken place following the exercise by Guinea of its right of hot pursuit under Article 111 of the Convention.
66. The Tribunal considered the question of "bunkering of fishing vessels" as an activity, the regulation of which can be assimilated to the regulation of the exercise by the coastal State of its sovereign rights to explore, exploit, conserve and manage living resources in the EEZ. 67. It indicates: "It can be argued that refuelling is by nature an activity ancillary to that of the refuelled ship". Some examples of State practice can be noted. Article 1 of the Convention for the Prohibition of Fishing with Long Driftnets in the South Pacific of 23 November 1989 defines "driftnet fishing activities" as inter alia "transporting, transshipping and processing any driftnet catch, and co-operation in the provision of food, fuel and other supplies for vessels equipped for or engaged in driftnet fishing". 68. As documented by Saint Vincent and the Grenadines, Guinea Bissau, in its decree-law No. 4/94 of 2 August 1994, requires authorization of the Ministry of Fishing for operations "connected" with fishing, and Sierra Leone and Morocco routinely authorize fishing vessels to be refuelled offshore. 50 69. However, the Tribunal considered that it is not necessary to continue the reflection "for the purpose of the admissibility of the application for prompt release of the SAIGA". 51 70. Conversely, the question of bunkering was raised again when the Tribunal had to consider the merits. It explains that, in the EEZ, the coastal State has jurisdiction to apply its customs laws and regulations in respect of artificial islands, installations and structures (Article 60, paragraph 2). In the view of the Tribunal, the Convention does not empower a coastal State to apply its customs laws in respect of any other parts of the EEZ not mentioned above. 52 71. The Tribunal considered that it had reached a decision on the issue that needed to be decided, "without having to address the broader question of bunkering in the exclusive economic zone. Consequently, it does not make any findings on that question." 76. The principle of announcing entry into and departure from EEZs or fishing areas by foreign vessels appears crucial in preventing IUU fishing.
77. Unreported fishing refers to "fishing activities which have not been reported, or have been misreported, to the relevant national authority, in contravention of national laws and regulations". 55 78. Given that transit passage through the economic zone of a State, by a fishing or foreign vessel, constitutes the exercise of the freedom of navigation on high seas enjoyed by all States, 56 coastal States are very particular about this principle. 79. The applicant stated that, in order to take the shortest route and avoid crossing the Convention on the Conservation of Arctic Marine Living Resources (CCAMLR) fishing area, the Master of the vessel decided to traverse the EEZ of the Kerguelen Islands on a south-east bearing in order to reach Williams Bank as soon as possible.
80. The applicant further maintains that it was technically impossible for the Master to notify his entry into the EEZ or the tonnage of frozen fish carried on board, since the fax machine on board had broken down, which was duly mentioned in the logbook. The applicant finally states that the officers of Floréal, when they conducted their on-board inspection of the vessel, noted that the fax machine could only receive. 81. In its order of 22 November 2000, the court of first instance at Saint-Paul noted, among other things, that the vessel Monte Confurco entered into the EEZ of the Kerguelen Islands without prior authorization and without advising the head of a district of the nearest archipelago of its presence, or declaring the tonnage of fish carried on board, 57 and that the fact that the vessel was found in the EEZ of the Kerguelen Islands with a certain tonnage of toothfish on board without having given notice of its presence or declaring the quantity of fish carried raised the "presumption" that the whole of the catch was unlawfully fished in the EEZ of the Kerguelen Islands.
82. After noting that the vessel carried on board a large quantity of toothfish and that it was equipped with radio-telephone equipment and an INMARSAT station capable of sending and receiving telephone messages, the International Tribunal for the Law of the Sea accepted the argument of France. Paragraph 79 of the Judgment reads:
The respondent has pointed out that the general context of unlawful fishing in the region should also constitute one of the factors which should be taken into account in assessing the reasonableness of the bond. In its view, this illegal fishing is a threat to the future resources and the measures taken under CCAMLR for the conservation of toothfish. The respondent states that "among the circumstances constituting what one might call the 'factual background' of the present case, there is one whose importance is fundamental. That is the general context of unlawful fishing in the region concerned". The Tribunal takes note of this argument. 89. The Juno Trader was suspected of fishing or having been transshipped in the EEZ of Guinea-Bissau without due authorization, especially since according to the report on the inspection of the catch found on board, prepared by the CIPA technicians at the request of FISCAP, the species identified (sardinela, sareia, carapau, bonito, cavala and dentão) are similar to those existing in Guinea-Bissau's waters. 61 90. Guinea-Bissau pointed out to the Tribunal that "illegal, unregulated and unreported fishing in the EEZ of Guinea-Bissau has resulted in a serious depletion of its fisheries resources". The Tribunal took note of this concern and the applicant expressed its understanding regarding the action taken by coastal States to fight illegal fishing but denied that the Juno Trader 62 had been engaged in any illegal activity, claiming that the vessel was only transiting through Guinea-Bissau's EEZ. An application for prompt release was made on behalf of the State flag on that basis.
91. The International Tribunal decided that Guinea-Bissau shall promptly release the Juno Trader and its cargo upon the posting of a bond of the amount of 308 770 euros.
92. The jurisdiction of the coastal State regarding fishing in its EEZ is recognized by the Convention. It even extends to related activities such as transshipment and transport within this zone.
93. However, transit through the economic zone is rather the exercise of freedom of navigation on the high seas. This aspect is not always easy to determine in practice because it often happens that there are support or transport vessels at anchor in fishing areas. Therefore an offence is detected: substitution of output of one kind (chum salmon) with the other kind (sockeye salmon) and, thus, concealment of part of sockeye salmon catch in the Exploitation area No 1; misrepresentation of data in a fishing log and daily vessel report.
The Russian authorities indicated "the falsification of the species composition of the fish products. [. . .] consequently, about 14 tons of raw sockeye salmons were illegally captured." 66 96. The Tribunal noted that the present case is different from cases it had previously dealt with, since this case does not entail fishing without a licence. It further noted that Russia and Japan cooperate closely in respect of fishing activities in the area in question. They have even established an institutional framework for consultations concerning the management and conservation of fish stocks in the EEZ of the Russian Federation in the Pacific ( promoting the conservation and reproduction of salmon and trout of Russian origin in the zone). 97. According to the Tribunal, monitoring of catches, which requires accurate reporting, is one of the most essential means of managing marine living resources. Not only is it the right of the Russian Federation to apply and implement such measures, but the provisions of Article 61, paragraph 2, of the Convention should also be taken into consideration to ensure through proper conservation and management measures that the maintenance of the living resources in the EEZ is not endangered by overexploitation. 67 On this basis, the Tribunal decided that the Federation release the Hoshinmaru upon the posting of a bond of 10 million roubles.
98. Cases relating to IUU fishing have been repeatedly brought before the International Tribunal for the Law of the Sea, but only as an incidental part of the special procedure for prompt release. The Tribunal has therefore not had the opportunity as yet to address this issue in depth.
99. The particular nature of the procedure does not indeed permit the Tribunal to assess the actions of a coastal State in the exercise of its sovereign rights. Paragraph 3 of Article 292 of the Convention is quite explicit in this regard. The prompt release procedure is intended-very modestly-to ensure the prompt release of a vessel upon the posting of a bond and pending completion of domestic judicial proceedings.
68 Regional fisheries management organizations should consider requesting 67 The Hoshinmaru, above n.63, para.99. 68 In the Tomimaru case (Japan v. Russian Federation), Judgment of 6 August 2007, due to the completion of domestic judicial proceedings in the Russian Federation, "the Application of Japan no longer has any object and the Tribunal is therefore not called upon to give a decision thereon" ( para. 82 of the Judgment). The Tomimaru is a fishing vessel flying the flag of Japan. It had a fishing licence to fish walleye Pollack and herring in an area of the western Bering Sea located in the EEZ of the Russian Federation, where it was boarded and inspected. Twenty tons of gutted walleye Pollack that were not listed in the logbook were found on board the vessel, as were some kinds of fish products that are forbidden to catch (various sorts of halibut, ray, cod as well as other kinds of bottom fish). According to Russian authorities, the quantity of fish illegally caught was established at 62186.9 kg and damages were estimated at 8 800 000 roubles (approximately US $ 345 000 the advisory opinion of the Tribunal on such issues so that it can examine them more thoroughly. 69 100. Meanwhile, States' practice will provide some solutions for addressing issues raised by IUU fishing. This is reflected in national legislation as well as in regional fisheries organizations. In addition to measures for conserving and managing marine-living resources, regional fisheries organizations have developed particular measures to combat IUU fishing activities that occur within their areas of competence. These measures are aimed at contracting parties of the convention that established the FSRC and non-contracting parties. These measures include control measures, enforcement, port State measures and trade-restrictive measures.
III. State practices in the sub-region
101. State practices are reflected in their laws and regulations that give effect to the Convention on the Law of the Sea and that govern fishing activities in areas under national jurisdiction. They are also reflected in bilateral agreements between States to establish the conditions for access of foreign vessels to living resources in the EEZs. Various inter-governmental arrangements have also been developed to ensure the sound management of resources in the maritime region of West Africa covered by the SRFC. legal entities of Senegalese or foreign nationality. The management of fisheries resources is a prerogative of the State. 104. For this purpose, the State defines a policy to protect and maintain these resources and to ensure their sustainable exploitation in order to preserve the marine ecosystem. The State will implement a precautionary approach in fisheries management.
105. National legislation provides a more complete definition of fishing and related fishing operations than the Convention. Thus, fishing implies the act of capturing or trying to capture, retrieve or kill by any means whatsoever, biological species whose habitual or dominant living environment is water. 106. Related fishing operations include: (a) transshipment of fish products in maritime waters under national jurisdiction; (b) storage, processing or transport of fish products in maritime waters under national jurisdiction aboard vessels prior to their first landing, and the collection of fish products at sea; (c) bunkering or supplying fishing vessels, or any other activity to provide logistical support to vessels at sea. 107. West African States have annual or multi-annual plans for fisheries development and management. The purpose of these plans is to identify all major fisheries and their characteristics and to specify the objectives to be reached in terms of sustainable development and management.
108. They define, for each fishery, the total allowable catch or level of fishing effort as well as the total allowable bycatch, the various planning policies and the fishing licence programme. This is done in consultation with professional organizations and experts. 74 These tasks fall within the purview of ministers in charge of fisheries who rely on national advisory bodies on marine fisheries comprising representatives of the administration, the scientific research community and professional categories concerned.
109. Bearing in mind practices brought about by IUU fishing, national laws include very detailed provisions on conditions for granting access to foreign fishing vessels, landing, mandatory marking, catch reporting and stowage as well as reporting entry into and departure from areas under national jurisdiction.
110. Foreign fishing vessels may hence be allowed to fish in waters under national jurisdiction within the framework of international agreements or other arrangements between States and the foreign Party whose flag they fly or in whose ports they are registered. 111. Fishing vessels authorized to operate in waters under national jurisdiction are compelled to land their products and catch in the ports of these States. Landing implies the effective landing of all fish products for their storage, handling, processing and export. However, for technical reasons, national authorities may, under customs supervision, allow the transshipment of catches in mooring areas.
112. However, to ensure effective compliance with the obligation to land products or catches, the terms and conditions for monitoring and controlling catches and the refitting operations of fishing vessels are determined by order of the Minister of Fisheries.
76 This landing obligation is proving to be a formidable weapon in the fight against illegal fishing.
113. The marking of fishing vessels or the use of other identification systems is also of particular importance. Fishing vessels engaged in illegal fishing often practice reflagging to avoid control. One of their new inventions is to clone vessels that have been granted a fishing licence to operate in several EEZs. For this reason, fishing vessels are obliged to have an identification mark or other identification devices. They must constantly display names, letters and numbers to facilitate their identification. It is prohibited to remove, change beyond recognition, cover or hide in any way whatsoever the identification device. 114. The practice of putting fish caught in West African waters in Asian country packages should also be noted. This is a convenient way to evade the new European Union regulation on the traceability of fish and fish products. 115. Such practices show the importance of declaring catches. National laws stipulate that fishing vessels must submit to the competent authority statistical data and information on catches in the form required and within the deadline set by order of the minister in charge of fisheries. To this end, the master of a vessel is required to have a logbook on fishing operations.
116. National laws also include provisions for declarations to be made upon entering or leaving waters under national jurisdiction. Fishing vessels are thus required to transmit to the competent authority information on the time and place of their entry into and exit of waters under national jurisdiction, their position at regular intervals, their cargo and supporting documents or their catches, if any. 79 76 Senegalese Law, above n. 70, art. 44; Mauritanian Law, above n.71, arts. 17, 18, 19. 77 Mauritanian Law, above n.71, art. 33 117. In general, national laws contain very detailed clauses on monitoring and surveillance of fishing activities. These range from investigating, identifying and imposing sanctions for offences to administrative and judicial proceedings.
118. Offences are classified under "very serious fishing violations" and "serious fishing violations". The first include:
(a) failure to comply with the requirement for landing of fish products in the country, illegal transshipment of catches under any circumstances whatsoever and using departures for refitting to conduct fishing activities; (b) the sale, purchase, transport and peddling of living species, that are to be reared, without the authorization of the Minister in charge of fisheries; (c) the import, export, construction, alteration or modification of any of the technical characteristics of the fishing vessel without prior authorization from the competent authority; (d) fishing during closed seasons, in areas closed to fishing or with prohibited gear or techniques; (e) the intentional destruction or damage to boats, fishing gear or nets belonging to others.
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119. "Serious violations" of the provisions of Senegalese law include: (a) non-compliance with the rules governing fishing related operations: (b) mesh size violations; (c) the capture, possession, landing, sale and marketing of species whose size or weight are below the minimum allowed; (d) the capture and retention of marine species in violation of the related provisions; (e) violation of standards for bycatch and their destination; (f ) false statements on technical specifications of vessels; (g) failure to comply with the requirement to provide information on entry and exit points as well as on the various positions of the vessel and on captures; (h) violation of the provisions concerning the marking of vessels; (i) non-compliance with the requirement to include statistical data and information on catches in fishing logbooks and providing false or incomplete data or information; ( j) the intentional destruction or damage to fishing boats, gear or nets belonging to others; (k) the destruction or concealing of evidence of an offence; (l) refusal of a fishing vessel to comply with an order to stop given by a surveillance ship; and (m) non-compliance with the rules on the catch limits of certain species. 81 80 Mauritanian Law, above n.71, Section 3, Sub-section 1, art. 64; Senegalese Law, above n.70, Title 8, Chapter 4, art. 85. The Senegalese law adds two other very serious offenses: e) the use of explosives or toxic substances for fishing or their transport aboard fishing vessels without authorization, and d) the utilization of a fishing vessel for a different type of operation than that for which it has been granted a fishing licence. 81 Senegalese Law, Maritime Fishing Code, above n.86. 120. Though national legislation covers in great detail fishing activities in areas within the States' jurisdiction, it is supplemented by bilateral agreements concluded between the various States in West Africa.
III.B. Bilateral agreements 121. States participate in the activities of sub-regional and regional fisheries cooperation agencies in order to negotiate and sign international agreements and other mechanisms on issues of common interest. These relate primarily to cooperation in the fisheries sector in general and the joint management of stocks in particular. They also cover the harmonization and coordination of resource management and development systems as well as the determination of conditions of access to fish resources in the States concerned and the adoption of coordinated measures for monitoring and controlling the activities of fishing vessels.
122. The joint management of stocks reflects the need for cooperation and coordination as indicated in the UNCLOS. 82 States concerned should seek, directly or through appropriate sub-regional or regional organizations, to agree on the measures necessary to coordinate and ensure the conservation and development of such stocks.
123. Agreements generally provide that consultations will be held among ministers in charge of fisheries during the design stage of development plans relating to shared stocks in the sub-region, with a view to harmonize and coordinate the respective national fisheries development and management plans. These plans are of vital importance to States in the sub-region. They identify the major fisheries, specify development and management objectives, determine the allowable catch or level of fishing effort and define the criteria or conditions for granting fishing licences.
124. An increasing number of bilateral agreements have been concluded pertaining to the determination of conditions of access to fish resources of States within the sub-region. States acknowledge reciprocal fishing rights for vessels of both parties in their respective territorial waters. They also define the conditions for fishing vessels of one party to operate in waters under the jurisdiction of the other.
125. Fishing vessels flying foreign flags are allowed to operate in these waters within the framework of a fisheries agreement between the West African State and the flag State or organization-the European Union-representing this State, or when chartered by nationals of the coastal State.
126. Agreements on access to fisheries resources of countries in the sub-region include comprehensive provisions whose effective implementation can be decisive in the fight against illegal fishing. These agreements specify the number and characteristics of fishing vessels allowed as well as the types of fishing. They set the amount 82 UNCLOS, art. 63, para.1.
for the granting of fishing licences and stress the obligation for authorized fishing vessels to be marked.
127. The agreements also provide for owners to regularly transmit data on catches to the relevant authorities. These agreements commit the responsibility of the flag State or the organization in charge of taking the appropriate measures to ensure compliance by vessels, with the terms and conditions of the agreements as well as with the relevant provisions of the laws and regulations of the State in the sub-region. 83 Convention in 2004. 85 The 132. The SRFC has extensive authority. It "aims to harmonise, in the long term, the policies of member states for the preservation, conservation and exploitation of their fisheries resources and to strengthen their cooperation for the well-being of their respective populations." 90 It is on this basis that the Commission "conducted significant standard-setting and operational activities". 91 An institutional re-organization was conducted at the SRFC in 2009, following which a department to harmonize policies and legislation was created to assist the Permanent Secretary in the areas that are strategic to the Commission as indicated in Article 2 of the 1985 Convention.
133. As part of its standard-setting activities, the Commission has produced legal instruments for the harmonization of certain aspects relating to the fisheries policies of States. These include the Convention on the determination of conditions of access and exploitation of the fisheries resources off the coasts of the SRFC Member States of 14 July 1993, commonly referred to as CMA, the Convention on subregional cooperation in the exercise of maritime hot pursuit of 1 September 1993 and the Protocol regarding the practical modalities for the co-ordination of surveillance activities in the Member States of the SRFC of 1 September 1993.
134. The CMA sets the minimum conditions of access for vessels operating in Member States of the SRFC. It includes all resources and provides that each State Party shall authorize vessels flying the flag of another State Party to access its territorial waters according to the availability of resources and on the basis of agreements or arrangements.
135. The maximum duration for international agreements is two years and the latter must include safeguards to protect the resource. A form for the registration of fishing vessels was adopted and attached to the CMA, of which it is an integral part.
136. The activities of factory, feeder or pickup vessels are regulated. Minimum mesh sizes are defined for certain types of fishing gear. The CMA sets forth the obligation of partial landing of catches, the declaration of catches and the positions of fishing vessels. Foreign vessels are required to have observers onboard and to employ registered sailors from the coastal State. Provisions have been made with regard to the monitoring of fishing activities and the punishment of offences, particularly in cases of recidivism. However, moving from the legal thought process to the implementation stage is not a smooth transition. 137. The national management of fisheries resources has apparently shown its limits and the regional approach should be preferred. As a result, the idea to revise the CMA Convention has emerged in the light of the rapid evolution of the fisheries sector. Countries in the sub-region have realized that the law should not overlook the realities that it regulates lest it is reduced to pure fiction. What the legal expert calls "the facts", i.e. the sociological, historical, political, economic and other realities must inform the law and cannot be overlooked when assessing a particular institution such as IUU fishing. adopted 42 recommendations forming the negotium of the draft revised CMA Convention to be submitted to the meeting of the SFRC's Conference of Ministers responsible for fisheries 94 in December 2010. 139. Regarding the adoption of coordinated measures for the surveillance and control of activities of fishing vessels, States in the sub-region, "conscious of the need to pool their efforts in order to effectively protect and monitor waters under their respective jurisdictions", adopted the Convention on sub-regional cooperation in the exercise of maritime hot pursuit. 95 140. The Convention sets forth the rules and modalities for strengthening cooperation between the agencies responsible for fisheries surveillance in State Parties. It defines the general principles governing the right to hot pursuit of any State Party with regard to any vessel attempting to escape control operations by an aircraft or a surveillance vessel of that State. The Convention is directed primarily at vessels flying foreign flags and that do not have any licence to operate in the sub-region. 96 141. As indicated by the FAO, 97 fishing has, for a very long time, been an important food source for mankind, providing employment and economic benefits to those who practise it. However, with increased knowledge and the dynamic development of the fisheries sector, people have begun to understand that aquatic resources, although renewable, are finite and must be properly managed if their contribution to the nutritional, economic and social well-being of the world's growing population is to be maintained.
94 These recommendations include: define the principles that should guide the registration and flagging of fishing vessels; establish a record of fishing vessels in each Member State of the SRFC; sub-regional fisheries register (mechanisms and conditions); condition the access of foreign fishing vessels to the existence of a surplus of fisheries resources; adopt the technical specifications for the marking and identification of fishing vessels; encourage foreign fishing vessels to land their catches in ports within the sub-region; introduce the principle of a mandatory logbook; maintain the principle of having an observer on-board any fishing vessel; maintain the principle of the declaration of entry into and exit from EEZs or fishing zones by foreign vessels; adopt the rule that the transshipment of catches should only be carried out at ports and harbours of States in the sub-region; subject all industrial fishing vessels, domestic or foreign, to the requirement to be equipped with a tracking device VMS; establish a list of IUU fishing vessels in the sub-region; introduce a penalty system for IUU fishing, etc. 95 Convention on sub-regional cooperation in the exercise of maritime hot pursuit of 1 September 1993 between Cape Verde, The Gambia, Guinea, Guinea-Bissau, Mauritania and Senegal. 96 On the circumstances that led to the drafting of the Convention, see Ndiaye and Tavares de Pinho, above n.84, 243 -245. The issue of the "Sub-regional status of observers" and that of the "Marking of fishing vessels" must also be noted to complete the picture of standardsetting actions. The SRFC has, moreover, initiated significant actions: the sub-regional marine database, the sub-regional register of fishing vessels and joint research programmes. 97 IPOA-IUU, above n.3, XI.
142. Some experts predict that at the current pace, there will be no more fish in the world in 2048. Determined action must therefore be taken by States in the subregion and by regional fisheries management organizations.
143. States must pool their resources and encourage joint surveillance operations in areas under their jurisdiction. They must coordinate their actions and set up very precise measures that they will be able to implement, to fight against IUU fishing. In this regard, they must demonstrate genuine political will which would be a strong signal to pirate vessels.
144. Today, the scope of the SRFC needs to be extended for it to properly perform its duties. It must be strengthened, 98 and should move on from being an inter-governmental organization on fisheries cooperation to a regional fisheries management organization equipped with the necessary resources and expertise, in other words, a shift from cooperation to integration.
